Lesson 4: Mental Health Policy and the Law 


Readings
NOTE: All articles except those with links are on E-Reserves.

Required

 
Frank, R.G., & Glied, S.A. ( 2006).  Better but not well:  Mental health policy in the United 
States since 1950.  Baltimore:  Johns Hopkins Press.  Chapter 6.

Petrila, J., & Douglas, K. S. (2002). Legal issues in maximum security institutions for people with mental illness: Liberty, security, and administrative discretion. Behavioral Sciences & the Law, 20(5), 463-480. doi:10.1002/bsl.505. Read 463-471.
Levin, B., Hennessy, K.D., & Petrila, J. (2004). Mental Health Services: A public health perspective.  Oxford: Oxford University Press.  Chapter 3; especially pages 42-50.
Zubritsky, C., Mullahy, M., Allen, M., & Alfano, E. (2006). The State of the Olmstead Decision and the Impact of Consumer Participation in Planning. American Journal of Psychiatric Rehabilitation, 9(2), 131-143. doi:10.1080/15487760600876345.


Optional 




Lombardo, P. (1985). Three generations, no imbeciles: New light on Buck v. Bell.  60 New 


York Law Review, 60(1), 30-62.   


Summary  
This week’s lesson centers on some of the key legal decisions that have influenced mental health policy and practices in the United States.  We encourage you to explore some of the cases in depth which will be briefly described below; the facts of the cases can be very interesting.  Remember, you will be responsible for writing a paper related to mental health law that will be due October 4th.       
Early Court Involvement in Mental Health Policy
Until the middle of the 20th century with the advent of the civil rights movement,  there were few laws protecting the rights of people with mental illness. Decision-making regarding hospitalization and care was left to hospital directors and psychiatrists with no required consent of the individual.  Persons with mental illness could be involuntarily committed to a mental institution and remain there indefinitely with no legal protections.  They could be medicated and operated on without their consent. No protections existed to assure that they were treated humanely and that the facilities in which they were housed were sanitary.  When lawsuits were brought to defend their rights, cases were very often dismissed or ruled against them  One extreme example was Buck v. Bell (1924), where the U.S. Supreme Court ruled that the forced sterilization of a young woman with a developmental disability was not a violation of the Due Process clause of the 14th Amendment to the U.S. Constitution.
  Protections that required medical professionals to obtain patient consent before performing a procedure were afforded in Schloendorff v Society of New York Hospital in 1914 but these protections did not applied to those patients who were not of “sound mind”.  Only much more recently have medical professionals been required to extend these protections to those with mental illness (see Salgo v. Leland Stanford Jr. University Board of Trustees, 1957; Canterbury v. Spence, 1972; Lane v. Candura, 1978).
 Criminal law related to competency to stand trial was one area where some legal rights were given to people with mental illness. In M’Naghten, 1843, a British legal decision, the court ruled that a defendant should not be held responsible for his actions if, due to his mental disease or defect if he “did not know that his act would be wrong” or “did not understand the nature and quality of his actions.”  The M’Naghten Rule was adopted in many U.S. states, but applied only to those who had the cognitive ability to recognize right from wrong.  If an individual knew that their act was wrong but could not control themselves (an “irresistible impulse”), they could not invoke the insanity defense.  One hundred years later, in Durham v. U.S, 1954, legal protections were expanded, and a person could not be held criminally responsible if their action was the “product of mental disease or defect”.   
The Effect of Brown v. Board of Education and the Civil Rights Movement

With the Brown v. Board of Education decision in 1954 and the advent of the Civil Rights Movement, most state and federal courts became significantly more involved in protecting the individual rights of persons who had previously been discriminated against without legal recourse.  Just as the “separate but equal” state laws related to public education were struck down, federal and state laws emerged expanding the protection of persons with mental illness in a variety of areas, including criminal competency, civil commitment, the death penalty, and rights related to individual choice in receiving treatment.  Below are some of the most significant legal decisions to emerge after Brown v. Board of Education. 
Criminal Competency. Many of the cases in the middle of the century focused on criminal competency and rights protected under the 14th Amendment.  In Dusky v. U.S., 1960, the federal court ruled that persons with mental illness had the right to receive a thorough mental health assessment prior to a criminal trial.  They ruled that to be competent, one had to have a "sufficient present ability to consult with his lawyer with a reasonable degree of rational understanding" and a "rational as well as factual understanding of the proceedings against him.”  In Pate v. Robinson, 1966, the court ruled that the 14th Amendment prohibited a person who was not competent to stand trial to be criminally prosecuted.  In Jackson v. Indiana, 1972, it was ruled that those judged incompetent to stand trial could not be held indefinitely.  In Ford v. Wainwright, 1986, the Supreme Court ruled that those judged to be insane cannot be executed and that they are entitled to a competency evaluation and a hearing in court on the question of their competency.    Most recently, in Panetti v. Quarterman, 2007, the Supreme Court ruled that in cases where individuals do not understand the reason for their execution, they may not be executed and that once an execution date has been established, inmates can sue regarding their competency in habeas corpus proceedings. 
Civil Commitment. Laws also emerged to protect individuals from involuntary commitment to psychiatric facilities and to give them specific rights related to treatment.   In State ex rel. Hawks v. Lazaro, 1974, the court ruled that persons could only be involuntarily committed if they were found to be dangerous to self or others.  The burden of proof to commit someone to a hospital was raised in Addington v. Texas, 1979.  According to that case, “clear and convincing” evidence was needed instead of a “preponderance of the evidence.”     In Wyatt v. Stickney, 1971, an Alabama court conferred upon hospitalized mentally ill patients several rights, including a right to a “humane psychological and physical environment”, a right to individualized treatment plans, qualified staff and a sufficient number of staff to provide quality care.  
Right to Treatment and Right to Refuse Treatment.  The first ruling supporting the constitutional right to treatment emerged in Rouse v. Cameron, 1974. That case held that a person committed to a state psychiatric hospital had a "constitutional right to receive such individual treatment as will give each of them a realistic opportunity to be cured or to improve his or her mental condition."  In River v. Katz, 1986, it was determined that persons with mental illness could refuse medication except in very limited circumstances.   Olmstead v. L.C., 1999 further expanded the rights of persons with mental illness, ruling that they had the right to living in the community and that public entities were obligated to provide community mental health care services outside of institutions to persons with mental illness. It also ruled that persons with disabilities had the right to participate in their own treatment plans.  In Sell v. United States, 2003, the U.S Supreme Court ruled that lower courts have a very limited power to forcibly administer antipsychotic medications to make people with mental illness competent to stand trial.  Most recently, the National Federation of Independent Business v. Sebelius (2012) case established that the individual mandate for health insurance (“Affordable Care Act”) thereby expanding coverage to people with mental illness.
Unquestionably, beginning with the Civil Rights movement, there has been revolutionary change in the manner in which persons with mental illness are treated. Individuals have considerably more control over their own treatment through consent requirements for institutionalization, medication and surgical procedures, and participation in their own treatment plans.  They have more rights related to criminal proceedings and incarceration. Alternatives to institutionalization are also required to be made available.  While in some areas there has been some legislation that has been less expansive, overall the rights of persons with mental illness have increased immeasurably in the past 50 years.  We will see in the next few lessons how legislative actions contributed to mental health policy.  However, it is undeniable the involvement of the judiciary in mental health policy that has profoundly improved the welfare of persons with mental illness.  
Assignment and Group Discussion
For this week’s discussion, explore a significant Supreme Court or state legal decision that dealt with the rights of people with mental illness, either mentioned above or found elsewhere.  Many of the decisions are on line, so I would suggest that you read the full decision if possible.  Summarize the decision and discuss its impact on the rights of persons with mental illness, including the strengths and weaknesses of the decision.  Also cite and discuss any subsequent case law that may have overruled or otherwise affected that decision.


The assignment is due Sunday, September 20th at 11 p.m. However, please post your initial response by Friday at 11 p.m. so that others can react to your response over the weekend.  
� The Buck v Bell decision led to the widespread forced sterilization of tens of thousands of people with mental illness as well as others deemed to be “unfit”.  At one point, 33 states had laws supporting the use of eugenics.  Even to this day, Buck v. Bell has not been overturned by the Supreme Court though the last state to force sterilization in the U.S. was Oregon in 1981. 
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